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STATEMENT OF QUESTIONS PRESENTED 


1. When an individual has received an unconditional discharge 
from a Youth Corrections Act sentence, and his conviction under that 
Act has been set aside, may fingerprints taken in that proceeding be 
used and compared with prints found at the scene of another crime as 
a basis of issuing an arrest warrant, and may prints taken while 
detained under that warrant be introduced in this case as evidence 
against him over his objection. 

2. When the Govermment's only evidence linking a defendant to a 
housebreaking and robbery consists of his prints found at the scene of 
the crime, has the Government met its burden of proof beyond a reason- 
able doubt of each element of the housebreaking and robbery, especially 
when unexplained and unidentified prints of others are found at the 
scene of the crime, when the defendant's prints could have been left 
at any time over a period of several years, when two eye witnesses are 
unable to identify the defendant as one of the two men present at the 
seene of the crime, and when there is no evidence to connect the 


defendant with the stolen property. 


IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Appellant, 


UNITED STATES OF AMERICA, 


Appellee. 


| 
Appeal in Forma Pauperis from a Judgment of Conviction of the United 
States District Court for the District of Columbia for Violation of 
Sections 1801 and 2901, Title 22, District of Columbia Code. | 


Jurisdictional Statement 
Statement of the Case 
Statutory Provisions Involved 
Statement of Points 

Summary of Argument 

Argument 


I. 


Appellant's arrest in another case was illegal, 
because the arrest warrant was issued upon a 
comparison of fingerprints with prints taken in 
a@ Federal Youth Corrections Act conviction that 
was set aside. Since the arrest in that case 
was illegal, prints taken from the defendant 
during the period of his illegal arrest were 
inadmissible in evidence in this case. 


A. Appellant's arrest in another case was illegal, 
because the arrest warrant was issued upon a 
comparison of fingerprints with prints taken 
in a Federal Youth Corrections Act conviction 
that was set aside. 


Since the arrest warrant in the other case 
was illegally issued, fingerprints taken 
during the illegal arrest should not have 
been admitted in evidence against the 
defendant in this case. 


Fingerprints alone, taken at the scene of the 
crime, were not sufficient evidence to support 
the conviction for housebreaking and robbery, 
especially when unexplained and unidentified 
prints of others were found at the scene of the 
crime, when the appellant's prints could have 
been left at any time over a period of several 
years, when two eye witnesses were unable to 
identify the appellant as one of the two men 
present at the scene of the crime, and when 
there was no evidence in the case to connect 
the appellant with the stolen property. 


Conclusion 
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JURISDICTIONAL STATEMENT 


On August 16, 1965, Ernest S, Borum was indicted in the United 

| 
States District Court for the District of Columbia on three counts. 
Count 1 charged a violation of D.C. Code § 22-1801 (housebreaking) 3 


Count 2 charged a violation of D.C. Code § 22-2901 (robbery); and 


Count 3 charged a violation of D.C. Code § 22-2201 (grand lerceny). On 
| 


August 27, 1965, Borum pleaded not guilty to the three counts. Follow- 


ing trial of the case on January 3-6, 1966, Borum was convicted) on 
Counts 1 and 2 and acquitted on Count 3, and on February 18, 1966, was 
sentenced by Judge Matthews to twenty (20) months to five (5) years. 
Appeal to this Court was timely noted on February 25, 1966. 

The District Court had jurisdiction pursuant to the Act of February 
27, 1877, ch. 69, § 2, 19 Stat. 253, D.C. Code § 11-306 (1961) ;) ana the 
Act of December 23, 1963, 77 Stat. 482, D.C. Code § 11-521 (Supp. IV, 
1965). This Court has jurisdiction of the appeal pursuant to the Act 
of June 25, 1948, ch. 646, 62 Stat. 929, 930, as amended, 28 U.5.C. 


§§ 1291, 1294 (Supp. IV, 1962). 
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STATEMENT OF THE CASE 


While in the custody of the police on another charge, appellant 
Ernest S, Borum was named in a three-count indictment filed in the U.S. 
District Court for the District of Columbia on August 16, 1965, charg- 
ing him and one Maurice C. Stevenson with having committed the offenses 
of housebreaking, robbery, and grand larceny in violation of 22 D.C. 
Code §§ 1801, 2901, and 2201 respectively. The first count alleged that 
on or about July 2, 1965, appellant and Stevenson "entered the dwelling 
of Roy R. Davis and Dorothy L. Davis with intent to steal property of 
another." The second count alleged that on or about the same date, 
appellant and Stevenson "by force and violence and against resistance 
and by putting in fear, stole and took from the person and from the 
immediate actual possession of Effie E. Thomas" property "of the value 
of about $23.25." The third count alleged that appellant and Stevenson 
"stole property of Roy R. Davis of the value of about $1,345, consist- 
ing of the following: $835 in money and an assortment of coins of the 
value of $300, miscellaneous jewelry of the value of $200, and one pistol 
of the value of $10." 

The case came to trial on January 3, 1966. The Government's case 


consisted of the following: 


Roy R. Davis of 2714 0 Street, S. E., testified that on the morning 


of July 2, 1965 he had gone to work and had been called at work and 


advised that his house had been robbed (Tr. 16-17); thet upon returning 


a Se 


to his house he found that it had been forcibly entered and ransacked 
and was in disarray, and that various property had been taken, including 
money kept in a metal box, an Italian Veretta (sic) gun and sentimental 
jewelry and antique coins, also kept in the metal box, and fifteen 
dollars kept under glass on a bed table (Tr. 19-21). He testified that 
he had owned the glass for about 12 years and it had been in his home 
all of that time (Tr. 21), and that he had owned the metal box for 
approximately five years and that it had not left his home during 
that time (Tr. 22). He further testified that a police oftines| cane 
to his house on the morning of July 2 and took various fingerprints 
from the glass, the box, and other cbjects (Tr. 23-24). He pales 
testified that he did not know Borum, and did not give him or any 


other than his immediate family permission to enter his house (Tr. 24-25). 


| 
Mrs. Effie Thomas, Davis' mother-in-law, called as a witness for 


the Government, testified that she Lived at Davis' house and was in the 
house on the morning of July 2 (fr. 73-74); that she saw two meh who 
she first thought were two boys break the door and enter (Tr. 74); that 
she has cataracts on her eyes and can hardly see (Tr. 75); Gist the two 
men demanded money and when she denied knowing anything about money on 
the premises they searched the premises, compelling her to lie on the 
bed during the search (Tr. 75-77); and that $23.25 was taken from her 
person and pocketbook (Tr. 78). On cross-examination she testified 
that one of the men "got right close” to her (Tr. 81). She aia not 


identify either of the defendants, and was not asked to, 


athae 


linda Mathis, a 13-year old girl living across the alley from the 
Davis house, testified for the Government that at about 10 A. M. on 
July 2, she saw two colored men come up the alley and enter the Davis 
stairway (Tr. 84), She testified that they were as close as 10 to 15 
feet from her (Tr. 84), and in the courtroom pointed to Stevenson as 


Looking like one of the two men (Tr. 85-86), She was unable to identify 


Borum (Tr. 86), and testified that the second of the two men was shorter 


than Stevenson, which Borum is not (Tr. 85). 

Private James F. Nenno, Metropolitan Police Department, testified 
that processing of fingerprints was among his duties (Tr, 89-92); that 
on July 2, 1965, at about 10:30 A. M. he was called to the Davis house- 
hold where he lifted some sixteen legible prints from several metal 
cashboxes, from a picture of President Kennedy, from a candy tin, from 
@ piggy bank, and from glass on a bed table (Tr. 94); that he was not 
able to identify the persons who had left some of the prints (fr. 94); 
and that of the other four legible prints, three of them, two from one 
of the boxes and one from the glass, corresponded to fingerprints on a 
card in police files designated as Borum's prints (Tr. 140). Under 
cross-examination, he testified that he did not know when the latent 
prints lifted by him on July 2 had been put there (Tr. 162); that he 
“sould not even estimate” how long such prints could be expected to 
last (Tr. 168); and that in tests taken by the FBI under ideal con- 


ditions, latent prints "lasted up to two years" (Tr. 169). 
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Detective Robert H. Puckett, a fingerprint technician assigned to 


the Identification Bureau of the Detective Division testified that Borum's 


fingerprints on the card used by Private Nenno for comparison purposes 


were taken by the police on July 6, 1965 (Tr. 139), a few days after the 
| 
defendant had been arrested for an unrelated crime (Tr. 126). Thet 


arrest in that case had been upon a warrant which had been issued upon 
@ comparison between prints taken from a newspaper left at the scene 
of that crime with prints taken in the course of a proceeding under the 
Federal Youth Corrections Act in which he was convicted and from which 
Borum thereafter was unconditionally discharged and his Sonvictl a set 
aside (Tr, 113-14, 165, and 295). The introduction of the fingerprints 
taken on July 6, 1965 was repeatedly objected to in this case on the 
ground that they had been taken during a period of illegal arrest 
(Tr. 126-32 and Tr. 136-37). 
At the conclusion of the Government's case, appellant moved) 
directed verdict of acquittal on the grounds, among others, that 
Government failed to carry the burden of proof as to any of the I anes 5 
woich motion was denied (fr. 171). | 
For the defense, Borum testified that his mother, Mrs, Ida May Borun, 
had suffered an accident early on the morning of July 2 and thet Borun 
had taken her to Casualty Hospital and then to her home (Tr. 263-65); 
that on the return home, his car experienced mechanical trouble,| and 
that since it would be needed to drive his mother to the hospital again 


later that morning Borum, joined by a friend in the neighborhood, 
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Earl Robinson, worked on it from early morning until about 11:00 or 
11:15 A. M. (fr. 265-68). Mrs. Borum, corroborating his testimony, 
testified that he had taken her to the hospital and back home early 
that morning (Tr. 21-53); thet on the return trip the car "out out" 
(Pr. 253); and that when it was necessary for her to return to the 
hospital at about 10:35 or 10 45 A, M., her other children took her, 
and that when she left for the hospital, Borum was still in front of 
the house working on his car (Tr, 252). Robinson testified that fron 
about 6:55 A. M. that morning he assisted Borum in working around the 
car; that they stopped about 10:05 A. M. to go to the store fer refresh- 


ment; and then went back, cleaned the carburetor and got the dirt out 


of it, and got the car started (fr. 256-58). 


The jury convicted Borum on Counts 1 and 2 (housebreaking and 
robbery of the $23.25 taken from Mrs. Thomas! immediate and actual 
possession), and acquitted him on Count 3 (grand larceny of the balance 


of the money, coins, jewelry, and pistol). 
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STATUTORY PROVISIONS INVOLVED 


1. Act of March 3, 1901, ch. 85l, § 823, 32 Stat. 1323, 22 D.C, Code 
§ 1801 (1961) (housebreaking) | 


“Whoever shall, either in the night or in the daytime, break 
and enter, or enter without breaking, any dwelling, bank, store, 
warehouse, shop, stable, or other building . . . with intent to 
break and carry away any part thereof or any fixture or other thing 
attached to or connected with the same, or to commit any c nal 
offense, shall be imprisoned for not more than fifteen years," 


Act of March 3, 1901, ch. 854, § 810, 31 Stat. 1322, 22 D.C, Code 
§ 2901 (1961) 


| 
"Robbery. | 


"Whoever by force or violence, whether against resistance or 
by sudden or stealthy seizure or snatching, or by putting in fear, 
shall take from the person or immediate actual possession of 
another anything of value, is guilty of robbery, and any person 
convicted thereof shall suffer imprisonment for not less than 
six months nor more than fifteen years." 
Act of March 3, 1901, ch. 854, § 826, 31 Stat. 1324, as amended, 
22 D.C. Code § 2201 (1961) 


"Grand larceny. 


“Whoever shall feloniously take and carry away anything of 
value of the amount or value of $100 or upward, including things 
savoring of the realty, shall suffer imprisonment for not less than 
one nor more than ten years." | 


| 
Federal Youth Corrections Act, ch. 1115, § 2, 64 Stat. 1085, 18 U.S.C. 
§ 5021(a) 


"certificate setting aside convictions. | 
| 


"Qpon the unconditional discharge by the Division of a committed 
youth offender before the expiration of the maximm sentence imposed 
upon him, the conviction shall be automatically set aside and the 
Division shall issue to the youth offender a certificate to that 
effect. 
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STATEMENT OF POINTS 


1. The District Court erred in permitting, over objection, the 
introduction into evidence in this case of fingerprints obtained from 
the appellant while he was under illegal arrest in another case. 

2, The District Court erred in overruling appellant's motion for 
directed verdict of acquittal, since the evidence was insufficient to 


prove beyond a reasonable doubt each element of the crimes charged. 


In 1960 appellant was sentenced under the Federal Youth Corrections 

Act, fulfilled its terms before expiration of the maximun sentence, and 
| 

in accordance with the provisions of that Act received an "unconditional 


| 
discharge" and a certificate that his conviction had been "set apide." 


Nevertheless, prints taken in that proceeding and retained in police 
| 


files were several years later compared with prints found at the scene 


of another crime, (not the crime involved in this case), and upon the 
basis of that comparison an arrest warrant for that crime was issued 
against the appellant. During his detention under that warrant, his 
prints were again taken, and these prints were introduced into ee 
in this case, over objection, to establish that prints found at jthe 


scene of the crime in this case were his. 


Prints taken in connection with a Federal Youth Corrections Act 
conviction subsequently set aside may not thereafter be used against a 
defendant for any purpose, for the Act contemplates that when as 
viction is "set aside," the slate 1s to be ‘wiped clean," not "alnost 
clean." ‘The use of the prints by the Government to obtain an arrest 
warrant rendered appellant's arrest under that warrant dLlegal,| and, 
under the Bynum rule, it was reversible error to have admitted in 
evidence in this case prints taken from the appellant during his 


illegal arrest in another case. 


The Government's only evidence linking appellant with the crimes 


of housebreaking and robbery were the prints found on a4 glass and on 

a box at the scene of the crime. Under the Curley rule, this evidence 
was not sufficient to sustain the Government's burden of proof beyond 

@ reasonable doubt of each element of the crimes of housebreaking and 
robbery, especially when unexplained and unidentified prints of others 
were found at the scene of the crime, when the appellant's prints could 
have been left at any time over a period of several years, when two eye 
witnesses were unable to identify as one of the two men present at the 
time of the crime, and when there was no evidence in the case to connect 
the appellant with the stolen property. Accordingly, it was reversible 
error for the trial’ judge not to have granted appellant's motion for a 


directed verdict of acquittal. 


ARGUMENT 


I. Appellant ’s arrest in another case was illegal, because the arrest 
warrant was issued upon @ c ison of fin rints with ts 

taken in a Federal Youth Corrections Act conviction that was set 

aside. Since arrest in + case was illegal ts taken 


from the defen during the period of his illegal arrest were 
inadmissible in evidence in this case. 


| 
With respect to Part I, the appellant desires the 
Court to read the following pages of the reporter's 
transcript: Tr. 113-15; 126-32; 136-37; 165; 29)t-96 
320. | 


A. Appellant's arrest in another case was illegal, because | the 
arrest warrant was issued upon a comparison of fingerprints 
with prints taken in a Federal Youth Corrections Act con- 
viction that was set aside. 

In 1960 the appellant had been convicted and sentenced under the 
| 
| 
Federal Youth Corrections Act, had fulfilled the terms of his committal 


| 
before expiration of his maximm sentence, and in accordance with the 


provisions of the Act, was "unconditionally discharged" and received a 


| 
certificate that his conviction had been "set aside." Several years 


later, in 1965, a comparison of fingerprints found upon a newspaper 
| 
left at the scene of a crime (not the crime involved in the instant 
case) with prints which had been taken from appellant during the course 
| 


of the Federal Youth Corrections Act proceeding, was used as the basis 


for issuing an arrest warrant against appellant for that erime.| While 


he was detained pursuant to that warrant, on July 6, 1965, his prints 
were again taken, and those prints introduced into evidence, over 


objection, in this case, to establish that the prints found at the 


scene of the crime involved in this case were Borum's. It does not 
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appear from the record that prints were taken from Borum in the instant 
case, and there is no dispute in the record that the prints used for 
comparison by the Government's fingerprint witness in the instant case, 
and introduced into evidence in the case, were those taken from him on 
July 6, 1965 while Borum was detained in another case under the arrest 
warrant referred to above, 

Objection was raised in the court below to the introduction of the 
prints on the ground that the prints were taken from appellant while 
detained under an illegal arrest, because prints from the Federal Youth 
Corrections Act proceeding should not have been used as the basis for 
issuing the warrant for that arrest y 

Prints taken in connection with a Federal Youth Corrections Act 
conviction subsequently set aside may not be used against the defendant 
for any purpose. Authored by the late Chief Judge Laws of our District 
Court, and the late Chief Judge Parker of the Fourth Circuit Court of 
Appeals, among others, the Act provides "a system for the sentencing 
and treatment of persons under the age of 22 years .. . that will 
promote the rehabilitation of those who in the opinion of the sentencing 
judge show promise of becaming useful citizens." House Report No. 2979, 
August 22, 1950, to accompany S. 2609. It permits "the substitution of 
correctional rehabilitation for retributive punishment," and "is designed 
to provide methods and means that will effect such rehabilitation and 


restore normality.” Ibid. 


vy This contention, in the context of a different conviction but the 
same arrest warrant, has been submitted to this Court in Borum v. 
United States, No. 19,960, argued June 14, 1966. As of this writing, 
decision in that case is pending. 
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One aspect of the Act is that a “youth offender” may be sentenced 
under it to a period substantially longer than an adult peer 
Cunningham v. United States, 256 F.2d 467 (Sth Cir. 1958) (six-year 
commitment under the Act upheld although crime carried maximm penalty 
of one year), followed in Carter v. United States, 113 U.8.App.D.C. 133, 
306 F.2a 283, 285 (D.C. Cir. 1962). ("But the basic theory of that 
Act is rehabilitative and in a sense this rehabilitation may be regarded 
as comprising the quid pro quo for a longer confinement but under dif- 
ferent conditions and terms than a defendant would undergo in ai ordinary 
prison.") Another aspect of the Act, and described as “most important 
of all, provision is made for setting aside the conviction upon) uncon- 
ditional release of the offender prior to the expiration of the! maximum 
sentence, 18 U.S.C.A. § 5021." Rogers v. United States, 326 F.2d 56, 

57 (Oth Cir. 1963). 


What is meant by "setting aside" a conviction was described by 


| 
Chief Judge Parker in testimony on behalf of the bill: the authorities 


"strike out the sentence imposed upon him and completely set aside his 
| 


conviction so that he will have no criminal record staring him in the 
face." Hearings before Senate Judiciary Committee on Youth Corrections 
Act, October 5, 1949 at p. 45. And this Court stated in Tatum Vv. United 
States, "a person sentenced under the Youth Corrections Act cari, by 
virtue of his own good conduct, be spared the lifelong burden of a 
criminal record," and a conviction under the Act "can, by the re 


and conduct of the individual, become a non-criminal episode sq far as 


3 phes 


the public records ery paacbiee a 114 U.S.App.D.C. 51, 310 F.2d 854, 

2 
856 (D.C. Cir. 1962). As the Government itself states, "The psychology 
involved [in the Act] is clear: the young offender, not yet hardened to 


criminality, is encouraged to reform by the chance to 'wipe the slate 


clean.'" (Emphasis added.) Brief of Appellee in Borum v. United States, 


No. 19,960, U.S. Court of Appeals for the D.C. Circuit, at p. 6 (decision 
pending). 

That is precisely what was not done by the Government in this case. 
Following defendant's unconditional discharge under the Act and the 
setting aside of his conviction by issuing a certificate to that effect, 
the Government did not "wipe the slate clean." Rather it retained on 
the "slate" the defendant's fingerprints, and several years later used 
those fingerprints as the basis for the issuance of an arrest warrant 
in another case. To do so was contrary to the injunction of the Act 
"to wipe the slate clean," and the arrest was therefore illegal. 

Research not ohly of cases arising under the Act but also of cases 


arising under the five state acts (California, Minnesota, Wisconsin, 


The Court noted that the effect of the Act "presents a marked and 
important difference from a criminal conviction which can be relieved 
only by a presidential pardon and then only to a limited extent." Ibid. 


The California Code refers not to setting aside a conviction, but that 
“the court shall set aside the verdict of guilty .. .”" and the 
defendant "shall thereafter be released from all penalties and dis- 
abilities resulting from the offense or crime of which he has been 
convicted.” California Penal Code § 1203.4. The Code also includes 

so many statutory exceptions to the effect of that section that the 
gth Circuit has properly concluded that "St is sheer fiction to say 
that the conviction is ‘wiped out’ or 'expunged.* What the {california] 
statute does is reward the convict for good behavior during probation 
by releasing certain penalties and disabilities." Garcia-Gonzales v. 
INS, 344 F.2d 804 (1965). This is in contrast with the federal statute 


where, as the Government states the young offender is to be given 
"the chance to wipe the slate clean." 
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| 

Massachusetts, and Texas), which the drafters of the Federal Act had before 
| 

them, has not revealed any cases passing on the use in subsequent criminal 


proceedings of fingerprints or of other evidence garnered in a Youth 


Corrections Act case in which a conviction has been set aside. iBut it 


| 
is clear that if the Act is to accomplish its purpose, the defendant 
| 


himself mst have a sense of assurance that upon completion of his treat- 
ment his "slate has been wiped clean," not just "almost clean, wand will 
not come back to haunt him later. Such assurance cannot be achieved by 
technical distinctions between use of the "conviction" and use of the 
"pingerprints." The fingerprints are a part of the Suagt atlicg: | aha 
physical identification cannot be divorced from the detention and its 
outcome. Cf, Bynum v. United States, 104 U.S.App.D.C. 368, 262) F.2d 
465 (D.C. Cir. 1958); Gatlin v. United States, 117 U.S.App.D.C.| 123, 
326 F.2d 666 (D.C. Cir. 1963). The continued use of fingerprints can 
be at least as prejudicial to a defendant in later life as the use of 
the docket entry recording the conviction which was set aside. | 
Analogy for holding the prints inadmissible is found in the en 
bane decision of this Court in Harling v. United States, 111 U.S.App.D.C. 
174, 295 F.2d 161 (D.C. Cir. 1961). The question there was whether an 
oral confession made by a juvenile while in police custody before the 
Juvenile Court had waived its jurisdiction under the Juvenile Court Act 
was admissible in trial after the Juvenile Court had waived its 
| 


jurisdiction and the Govermment wes free to try him under the regular 


procedure for adults in the U.S. District Court. The Court held that 
| 


16's 


for a confession obtained in juvenile proceedings "to be used later for 
the purpose of securing his criminal conviction and punishment... 
woulda be tantamount to a breach of faith with the child"; would cause 
the juvenile proceedings "to serve as an adjunct to and part of the 
adult criminal process"; and "would violate the non-criminal philosophy 
which underlies the Juvenile Court Act." 

In the instant case, as in Harling, the use in a subsequent case 
of fingerprints from the Youth Corrections Act proceeding would be 2 
"preach of faith" implicit in the undertaking to set aside the earlier 
conviction; it would cause the Youth Corrections Act proceeding "to serve 
as an adjunct to and part of the adult criminal process"; and "would 
violate the non-criminal philosophy which underlies" the Youth Corrections 
Act no less than the Juvenile Court Act. The wholesome rehabilitative 
process of the Youth Corrections Act is not to be achieved by half-way 


measures. When a defendant has satisfied its requirements, his con- 


viction should, as Judge Parker suggested, be "completely set aside," 


(Emphasis added.) That requires that fingerprints taken in the course 
of the proceeding be "set aside," and not used to issue arrest warrants 
in new cases. 

B. Since the arrest warrant in the other case was illegally issued, 
fingerprints taken during the illegal arrest should not have 
been admitted in evidence against the defendant in this case. 

Admittedly the! comparison of prints used to convict the appellant 

in the instant case was not between the prints found at the scene of the 


erime and the Youth Corrections Act prints, but between prints found at 
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the scene of the crime and prints taken from appellant on July 6, 1965, 


following his illegal arrest (see Part A above). But it is lew in this 
jurisdiction, at least since Bynum v. United States, 104 U.S.App.D.C. 
368, 262 F.2d 465 (D.C. Cir. 1958), that prints taken from a defendant 
while he was detained pursuant to an illegal arrest are not admissible. 
In Bynum, the prints were taken from a defendant who, the Court found, 
had been arrested without probable cause. The Court held that ‘the 
fact that an illegal arrest enabled the police to take these finger- 
prints while the suspect was illegally detained is in itself and with- 
| 
out more a sufficient ground for excluding them from evidence."| Id. 
at 466. Rejecting the Government's arguments that "the controversy 
about a particular set of fingerprints here is much ado over very 
little because it would have been simple and proper to have taken 
appellant's fingerprints in court during trial in order to compare 
them with the prints said to have been found at the scene of the 
crime" id. at 468, and because another set of prints, properly taken, 
were already in the FBI's possession, the Court stated: 
"Tt bears repeating that the matter of primary judicial concern 
in all cases of this type is the imposition of effective sanctions 
implementing the Fourth Amendment guarantee against illegal arrest 
and detention. Neither the fact that the evidence obtained through 
such detention is itself trustworthy or the fact that equivalent 
evidence can conveniently be cbtained in a wholly proper way mili- 
tates against this overriding consideration. It is entirely 
irrelevant that it may be relatively easy for the government to 
prove guilt without using the product of illegal detention, The 


important thing is that those administering the criminal law 
understand that they must do it that way." (Pp. 469.) 


| ae 


The Bymun doctrine has grown in scope over the years. See Gatlin 


v. United States, 117 U.S.App.D.C. 123, 326 F.2d 666 (D.C. Cir. 1963) 


(identification during line-up, as well as evidence and confession 
obtained during illegal arrest, inadmissible), and Greenwell v. United 
States, 119 U.S.App.D.C. 43, 336 F.2d 962 (D.C. Cir. 1964) (currency and 
toy pistol revealed to police by defendant during period of illegal 
arrest inadmissible.) 

The arrest having been illegal, the Bynum doctrine requires that 
prints taken during the period of arrest not be admitted into evidence. 
Because the trial judge, over cbjection, admitted them, error was com- 


mitted and the conviction must be reversed. 
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| 
II. Fingerprints alone, taken at the scene of the crime, were not suf- 
the conviction for housebreaking an 


ficient evidence to support ng and 
robbe especially when unexplained and unidentified prints of 


others were found at the scene of the crime, when the appe lent's 

prints could have been left at any time over a period of several 
ars, when two eye witnesses were unable to identify the Llant 

as one of the two men present at the scene of the crime, and when 


there was no evidence in the case to connect the appellant with 
the stolen property. 


With respect to Part II, the appellant desires the 
Court to read the following pages of the reporter's 
transcript: Tr. 85-86; 94; 162; 168-69. | 


In a criminal case it is the Government's burden of proof, under 


the "due process" clause of the Constitution, to convince the jury that 


the defendant i a each essential element of the crime "beyond a 
| 


reasonable doubt." The trial judge, in passing upon a motion] for 


y 


The trial judge correctly charged the jury on what the elements of 
the crimes were, and that each of them mst be established by the 

evidence beyond a reasonable doubt (Tr. 407-08). With respect to 

housebreaking, she enumerated the essential elements as follows: 


"Hirst, thet the defendant broke and entered, or entered 
without breaking, a certain dwelling. | 


| 
"Second, that the dwelling the defendant so entered was the 
dwelling of Roy R. Davis and Dorothy L. Davis. 
| 
"TMird, that such breaking and entering or entering without 
breaking was done by the defendant with the intent to steal the 
property of another. 


"Fourth, that this occurred in the District of Columbia on or 
about July 2, 1965." (fr. 408.) 


With respect to robbery, the essential elements were stated as 
follows : 


| 
"First, that the defendant took and carried away from the 
person or from the immediate actual possession of Effie Thomas, 
property of Effie Thomas consisting of $23.25 in money. 


(Continued) 
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directed verdict of acquittal, i.e., in determining whether to submit 


the case to the jury, must determine whether: 


"a reasonable mind might fairly conclude guilt beyond a reasonable 
doubt. If he-[the trial judge] concludes that upon the evidence 
there mst be such a doubt in a reasonable mind, he must grant 


the motion... ." Curley v. United States, 81 U.S.App.D.C. 
369, 160 F.2d 229, 232 (D.C. Cir. 1947) 


(Contimed) 


"Second, that the said taking by defendant was by force and 
violence or by putting in fear. 


"Third, that said taking by the defendant was with the specific 
intent on the part of the defendant to permanently deprive Effie 
Thomas of the said money. 


"Pourth, that this was in the District of Columbia, on or 
about July 2, 1965." (Tr. 412.) 


With respect to grand larceny, the essential elements were stated 
as follows: 


"First, that the property mentioned in Count Three was the 
property of Roy R. Davis. 


"Second, that the defendant took, unlawfully, property 
mentioned in Count Three. 


"third, that the defendant took it with the fraudulent 
intent to convert it to his own use, that is, to steal it and 
did s0. 


"Pourth, that the said property was of the value of $100 or 
more. 


"Pipth, that this was in the District of Columbia on or 
about July 2, 1965." (Tr. 414.) 


2 BR 


Assuming the veracity of all of the Government's testimony, 
is the evidence from which it claims to have proven each of the elements 
of the crimes beyond a reasonable doubt? First, the testimony of Davis 
that bis house had been broken into and property stolen in an amount 
over $100, and the testimony of Mrs. Thomas that she had been robbed 
of $23.25. As to those matters, there is no dispute in the record. 
Second, police testimony that fingerprints found on a glass bed table 
top covering $15, and on a metal cashbox containing $835 and jewelry, 
which money and jewelry were among the stolen objects, had been left 
by Borum at some time. Davis testified that the glass and the box had 


| 
been in his continuous possession at the house for twelve and five 
| 


years respectively, and that Borum had never had permission to enter 
| 


the house. Third, the testimony of Mrs. Thomas that she saw two 
| 

colored males, not otherwise identified, commit the theft and robbery, 

and the testimony of the girl next door that one of the men Looked like 


Stevenson but that she could not identify the other, who was shorter 


than Stevenson, 


Thus the only evidence tending to connect Borum to the etise was 
the fingerprint evidence described above. All of the other evidence in 
the case was either neutral or suggested that others, rather thdn Borum, 
were involved in the July 2 incident. Let us consider the following: 

(1) Although money was forcibly taken from Mrs. Thomas, and she 
had experienced close physical contact with the robbers, she did not 


| 
identify either Borum or Stevenson in the courtroom. With poor 
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eyesight, her testimony at best is useless to the prosecution to connect 
Borum with the crime. 

(2) The girl next door, who saw the men from a vantage point of 
10 or 15 feet, identified Stevenson as one of them, but was wable to 
identify Borum as the other. In fact she testified that the other man 
was shorter than Stevenson, which Borum is not, which suggests that the 


second man was someone other than Borum. See Campbell v. United States, 


115 U.S.App.D.C. 30, 316 F.2d 681 (D.C. Cir. 1963) wherein this Court 


reversed & conviction of grand larceny for insufficiency of the evidence, 
and cited the fact that although two eye witnesses had identified another 
as one of two men loitering in the premises under suspicious circumstances, 
they did not identify the defendant as the second man. 
(3) Significantly, the Government made no effort to explain the 
prints of other persons found at the Davis house. The Government's finger- 
print witness testified that out of sixteen legible prints taken at the 
Davis house he could only identify the persons who left four of them. To 
whom did the other twelve belong? It would have been simple enough to 
fingerprint Davis and his family and determine whether any or 411 of the 
twelve unidentified and unexplained prints belonged to them, but the Govern~- 
ment introduced no such evidence. "Where it appears that there were at the 
scene of the crime fingerprints other than those identified as the defendant's, 
and which are neither identified nor explained, the proof of the defendant's 
prints is not sufficient to support a conviction.” 28 A.L.R.2d 1155-56 (1953). 
(4) Although many unique and non-fungible goods were stolen -- 
antique coins, jewelry, an Italian pistol, etc. -- and although ap- 
pellant was arrested only four days after the crime, none of the stolen 


goods was in any way connected with hin. 


- 23- 


(5) The Government's fingerprint witness who lifted the latent 
prints from the scene of the crime acknowledged that he did not hace 
when the prints had been left, that he "could not even estimate” 
long such prints can be expected to last, and that under ideal cion- 
ditions in tests taken by the FBI prints have lasted up to two years. 

(6) Although Government witnesses testified that as a result of 
the incident of July 2, the house "was in complete disorder, it hea 
been ransacked" (Tr. 17), "the drawers in the various articles of 
furniture . . . dumped" (Tr. 18), “they went through everything. . . 
every single thing in the drawer and all" (Tr. 77), and *evexpling 
was strewn all over the house" (Tr. 94), nevertheless Borum's prints 


were found on only two objects. 


(7) Borum testified that from early morning until 11:00 or 11:15 
A. M. on July 2 (the time of the crime), he and one of his neighbors, 
Earl Robinson, were at work on Borum's car, which had experienced 
mechanical trouble in returning earlier that morning from Casualty 


Hospital where Borum had taken his mother following an accident to 


| 
her, and which would be needed later that day to return her to the 
| 


hospital for treatment. His testimony was supported both by Robinson 
and Mrs. Borum. Conceding that the jury chose not to believe th » the 
fact that the Government did not shake their testimony on cross- 
examination, and the absence of any rebuttal evidence by the Government, 
further illustrate the hard and unavoidable fact that the Government 

had no evidence, except what suspicion may be raised from the fingerprints, 


to connect Borum with the crime. 
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The application of the Curley doctrine to this kind of factual 
situation is found in the recent case of Hiet v. United States, No. 
19,716 (D.C. Cir. 1966) (slip op., June 22, 1966). There "the only 
evidence against Hiet," as in this case, "was the fingerprint... 
identified as his," and found upon the scene of the crime, the inside 
of @ car which had been broken into and ransacked. Slip op. at 2. 
There, as here, Hiet "was not placed in the vicinity of the car on 
the evening in question, or in that immediate neighborhood at any other 
time.” Ibid. There, as here, "he was not shown to have been in pos- 
session of any of the stolen property at any time. None of it was ever 
recovered, so far as this record shows." Ibid. There, as here, "there 
was no testimony as to the probable age of the print." Ibid, 

Judge Prettyman said: 

"Unquestionably the print raises a suspicion. But a 
suspicion, even a strong one, is not enough. Guilt mst be 
established beyond a reasonable doubt, and each and every 
element of the offense charged mst be established beyond a 
reasonable doubt. The crime of larceny is that the accused 
did ‘take and carry away' something of value. Obviously one 
element of the crime is that the accused took the property; 
not that he was at some time in the vicinity of the property 
but that he took it and carried it away. 


* * * 


"  . . In the case at bar there was on the evidence in the 
record a reasonable doubt that Hiet took the property; indeed 
there was no evidence whatsoever that he took it or carried it 


5/ The concurring judge voting to reverse the conviction did so on 
independent grounds, and did not pass on the fingerprint. 
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away. Without any evidence whatever connecting Hiet with the 
missing property, I think there is necessarily a doubt (more than 
a reasonable one, I think) that he took it and carried it away. 
The doubt is not a visceral or moral one; it is a doubt upcn the 
record; the lack of essential proof creates the doubt as a \Legal 
matter." (Pp. 3-4.) 


And see Campbell v. United States, 115 U.S.App.D.C. 30, 31 F.2a 


681 (D.C. Cir. 1963) (evidence of defendant's prints on steering wheel 
| 


of the robbery car coupled with ambiguous eye-witness testimony and 


proven relationship with another established as one of the criminals 


inadequate to prove guilt beyond a reasonable doubt) ; Cephus v. United 


States, 117 U.S.App.D.C. 15, 324 F.2d 893 (D.C. Cir. 1963) (evidence 


of defendant's fingerprints on outside of stolen car insufficient to 


prove guilt although co-defendant, iach on own behalf, related 


facts tending to prove defendant's guilt). 


$/ 


The District of Columbia cases appear to be consistent with the 
rule elsewhere. In McNeil v. Maryland, 227 Md. 298, 176 Aad 

338, 339 (1961), the Maryland Court of Appeals stated the rule 
as follows: 


"It is generally recognized that fingerprint evidence | found 
at the scene of the crime must be coupled with evidence of 
other circumstances tending to reasonably exclude the 
hypothesis that the print was impressed at a time other 


than that of the crime." ; 


The Court there affirmed the conviction when the defendant{s 
prints were found upon a beer bottle at the scene of the ex e, 
coupled with positive evidence that the beer bottle had ia 
been there prior to the crime, and that prints had been left 
on the bottle not more than 18 hours prior to the crime. 
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The reasoning of these cases, upon the same relevant facts, compels 
the same result in the case at bar, With two eye witnesses unable to 
identify Borum as one of the men who entered the house on July 2 and 
one of the witnesses testifying to a physical characteristic incon- 
sistent with Borum being one of the men, with the Government admitting 
that there were unidentified fingerprints on the objects, with all the 
prints being of unknown age, with nothing to connect Borum with the 
scene of the crime at the time of the crime or with the property taken, 
could a reasonable mind conclude that Borum's prints, which admittedly 
could have been left at any time over several years, establish beyond 
a reasonable doubt thet Borum entered the house on July 2 and com- 
mitted robbery? We submit that a reasonable mind mst have had that 


reasonable doubt upon the record, and that it was reversible error, 


under the Curley doctrine, for the trial judge not to grant the motion 


Por directed verdict of acquittal. 
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| 
CONCLUSION | 


For the reasons stated in Part I of this Brief it was reversible 


error for the Court to admit into evidence, over objection, the finger- 
prints taken from the appellent on July 6, 1965, when he was detained 
under an illegal arrest. For the reasons stated in Part II, it was 
reversible error for the Court to deny the appellant's motion for 
acquittal. | 
Wherefore the Court should reverse the judgment of the trial court 
and remand the case to the trial court with instructions to enter a 
judgment of acquittal. 


Respectfully submitted, 


[s/ Hans A. Klagsbrunn | 
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/s/ Gerald G. Schulsinger __ 
Gerald G. Schulsinger 


Klagsbrunn & Hanes 

710 Ring Building | 
Washington, D. C. 20036 
Attornoye for Appellant | 
(Appointed by this Court) 


July 11, 1966 


REPLY BRIEF FOR APPELLANT 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


ios 20,095 United States Court of Appeals 


for the District of Columbia Circuit 


ERNEST S. BORUM, FILED «AUG 15 1966 


Appellant, XY Of eus 


Ve CLERK 
UNITED STATES OF AMERICA, 


Appellee. 


APPEAL IN FORMA PAUPERIS FROM A JUDGMENT OF THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


Hans A. Klagsbrunn 
Gerald G. Schulsinger 


Klagsbrunn & Hanes 
710 Ring Building 
Washington, D. C. 20036 


Attorneys for Appellant 
(Both appointed by this Court) 


REPLY BRIEF FOR APPELLANT 


I. 

Appellant's brief contended that when an unconditional discharge has been 
received from a Youth Corrections Act sentence, and a conviction er that Act 

has been set aside, fingerprints taken in the Youth Corrections Act proceeding 
may not be used in comparison with other prints as a basis for issuing an arrest 
warrant in another case. 
The Government's response, in effect, is that the Act did not contemplate 

that fingerprints not be "retained in police files," in the light of "strong 


public policy considerations . .. for the retention of fingerprint records for 


possible future use in the public interest." Appellee*s Summary of Argument at 


pe. 5 . In support thereof, the Government suggests that fingerprints are useful 


| 
for identification in cases of accident, amnesia, or death; that applicants for 
| 


licenses and Government positions are fingerprinted; that some states require 

that all babies be fingerprinted; and that "there is a general trend today toward 

having such identification information available with respect to every person in 

i 

the country." Appellee’s brief at p. 7 . 
But that is not the point. Appellant did not volunteer his prints as part 

of an application for a license, or for a Government job, nor did he submit them 

pursuant to some statutory requirement applicable to all babies. Bis prints were 


taken from him as part of the compulsory and coercive processes of the arrest 


procedure. 


Similarly their usefulness for identification in cases of accident, amnesia, 
or death is irrelevant. Appellant does not suggest that the prints must be 
physically expunged frem the files; he does not suggest that they may not be used 
to identify him in cases of accident, amnesia, or death. He does contend that 
in futherance of the Youth Corrections Act provisions under which his conviction 
was set aside, his prints in that proceeding may not subsequently be used to 
convict him of another crime. 

And this is the heart of appellant’s argument on this point. Fingerprints, 
like other evidence that may be seized or taken from a defendant, cannot be 
diverced from the proceedings in which they were taken and reteined in police 
files. They may not be used for purposes inconsistent with the character and 


the cireumstences of their compulsory acquisition and retention by the Government. 


Thus, as in Bynum, fingerprints taken during a period of illegal arrest, while 


undoubtedly useful and useble for identification in cases of accident, amnesia, 
or death, may not be used in evidence ageinst a defendant to obtain a conviction. 
This is not because these prints are any less reliable as identification, but 
rather because it is against, not in, the public interest to use them so. The 
stated purpose of the Youth Corrections Act is to "wipe the slate clean", to 
permit a youthful offender who has demonstrated rehabilitation to have his con- 
viction set aside and to'go forth into adulthood without a criminal record. It 
precludes the use of fingerprints taken from him in the Youth Corrections Act 


proceedings as an essential ingredient of a subsequent criminal proceeding. 


II. 


With respect to the denial of the judgment of acquittal, several of the 


Government's points need answer: 
(1) The Government's reliance upon the Ninth Circuit case of stoppelli v. 

United States, 183 F.2d 391 (9th Cir. 1950) is misplaced. In that oases upon 

testimony that his fingerprints were found upon an envelope conteinthg heroin, 

the defendant was convicted for violation of narcotics statutes wénkdh included 

the statutory presumption, almost unique to the narcotics laws, that, possession 

alone, if unexplained, warrants the inference that the possessor sola or concealed 

narcotics. The D. C. Code defining the crimes of housebreaking and robbery for 

which appellant was convicted does not provide for a conviction seed @ showing 

of "possession" alone, even if unexplained, and the D. C. case law does not permit 


the inference of guilt of housebreaking and robbery to be derived simply from 


fingerprints. | 
Even in the limited context of the presumption of the narcotics statutes, 
the powerful dissent of Chief Judge Denman makes clear that the deciision in 
Stoppelli is at odds with the prior law in that Circuit, and in other circuits as 
well, and other courts have severely limited its scope. See United ‘States ve 
Lefkowitz, 264 F.2d 310 (2d Cir. 1960), where the court, accepting the authority 
of Stoppelli arguendo, refused to apply it to evidence of Pingerpeiacs on cartons 
of merchandise, on the ground that even if prints upon a small envelope may be 
held to prove possession of the envelope, prints upon a large package would not 


necessarily prove possession of the package. | 


(2) Similarly misplaced is the Government's reliance upon the annotation 
in 28 A.L.R. 2d 1115, 1150 cited in appellee's brief at p. 10 . Appellant does 
not dispute the portion of the annotation quoted in the Government's brief, which 
states: 

"Proof that finger, palm, or bare footprints found in the place where 

a crime was committed, under such circumstances that they could only 

have been impressed at the time the crime was committed, correspond 

to those of the accused, may be sufficient proof of identity to sustain 

@ conviction." 28 A.L.R. 2a 1115, 1250, and cases collected, 1150-1155. 

(Buphasis added. ) 

Ee dces contend that the Government has failed to prove that the prints were or 
"could only have been impressed at the time the crime was committed", and has 
thus failed to prove an element recognized by the ALR annotation as essential. 

(3) The Government's brief suggests that the Hiet case, and the Cooper, 
Cephus and Campbell cases cited in Hiet and in appellants’ briefs, turned on the 
existence of reasonable hypotheses other than guilt which could explain the 
Government's fingerprint evidence. In Cooper and in Campbell, the defendants, as 
friends of the car owners, may have had access to the cars on which their prints 


were found, but that did not appear as the determining factor in the Court's 


decisions. In Cephus, the defendant denied any knowledge of the automobile where 


his prints were found. 324 F.2d at 895. In Hiet, the defendant's prints were 


found on the inside of a vent whose lock had been broken off - hardly compatib-e 
with normal use of the car or with accidental impression of prints. Neither the 
testimony with respect to Cephus, who denied any knowledge of the car, nor the 


testimony with respect to Hiet, whose prints were on the inside of a broken-into 
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car, offered any more reasonable hypotheses other than guilt than does the 


testimony with respect to Borun. 
(4) The Government disputes appellant's reading of the fingerprint expert's 
testimony that he was able to identify only four of the sixteen prints taken on 
the premises; it suggests that the expert meant that the other twelve prints were 
illegible, and not, as suggested by appellant, that the expert did not identify 
persons who left legible prints. The real trouble is that the taping is 


neither complete nor convincing. It is not reasonable to say that there were no 
| 


legible prints of those who lived in the house. The more reasonable reading of 
the testimony is that the remaining prints could not be matched or were not 


matched with known prints, i.e., that they were legible, that they were read, but 


that they were not identified. 


* * * * 
| 


WHEREFORE, upon the points set forth in appellant's brief, thig Court 


should reverse the judgment of the trial court and remand the case with 


instructions to enter a judgment of acquittal. 


Respectfully submitted, 


| 
/s/ Hans A. Klagsbrunn 


Hans A. Klegsbrunn 
| 


| 
/s/ Gerald G. Schulsinger 
Gerald G. Schulsinger | 
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